
AGENDA 

BOARD OF DIRECTORS 

EASTERN KERN AIR POLLUTION CONTROL DISTRICT 

Special Meeting 
Wednesday, November 13, 2024 

2:00P.M. 

Location: Eastern Kem Air Pollution Control District Board Room 
414 W. Tehachapi Blvd., Suite D, Tehachapi, CA 93561 

Ridgecrest City Hall 
100 W. California Ave., Ridgecrest, CA 93555 

Zoom Video Conferencing - https://zoom.us 
Meeting ID # 826 861 7254 

DISTRICT TO RECONVENE 

DIRECTORS: Davies (Chairman), Peters, Gorman, and Creighton 

ROLL CALL 

SALUTE TO FLAG 

CONSENT AGENDA/OPPORTUNITY FOR PUBLIC COMMENT: All items 
listed with a (-CA) are consent items and considered routine and noncontroversial by 
District staff. Consent items will be considered first and may be approved by one 
motion if no member of the Board or public wishes to comment or ask questions. If 
comment or discussion is desired by anyone, the item will be removed from the 
consent agenda and will be considered in listed sequence with an opportunity for any 
member of the public to address the Board concerning the item before action is taken. 

STAFF RECOMMENDATIONS SHOWN IN CAPS AFTER EACH ITEM 

PUBLIC PRESENTATIONS 

1) This portion of the meeting is reserved for persons to address the Board on
any matter not on this agenda but under jurisdiction of the Board. Board
members may respond briefly to statements made or questions posed. They
may ask questions for clarification; make referrals to staff for information or
request staff to report to the Board at a later meeting. In addition, the Board
may take action to direct staff to place a matter of business on a future
agenda. SPEAKERS ARE LIMITED TO TWO MINUTES. PLEASE
STATE YOUR NAME BEFORE MAKING YOUR PRESENTATION.
THANK YOU.

Admi11istrutive Of/ice: 270(} ''M" Street, Suite 302, Bakersfield, C4 93301-2370 
Plume (661) 862-5250- FtL,,: (661) 862-5251 
www.kernair.org - ekupc·d(ii:kerncmmtv.com 
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CARL MOYER PROGRAM 
AGREEMENT NUMBER 

11-001-2024 
 

AGREEMENT BETWEEN 
EASTERN KERN AIR POLLUTION CONTROL DISTRICT 

AND 
RYAN HANZEL 

 
THIS AGREEMENT is made and entered into this 13th day of November 2024, by and 

between the EASTERN KERN AIR POLLUTION CONTROL DISTRICT (“DISTRICT”), and 
RYAN HANZEL (“GRANTEE”).  DISTRICT and GRANTEE are referred to individually as 
“Party” and collectively as “Parties.” 

 
W I T N E S S E T H: 

 
WHEREAS: 

 
(a) The California Clean Air Act encourages local air pollution control districts to 

reduce emissions from motor vehicles and heavy duty engines and the State Implementation 
Plan (SIP), California’s plan to attain ambient air quality standards, includes motor vehicle 
and heavy duty engine emission reduction goals; 
 

(b) Starting in 1998, through the California budget process, funds have been 
allocated for the “Carl Moyer Memorial Air Quality Standards Attainment Program (hereinafter 
“CMP”), codified in California Health and Safety Code Section 44275 et seq.; 
 

(c) CMP guidelines provide a mechanism for the DISTRICT to provide funds for the 
repower or replace of older high-emitting heavy-duty diesel-fueled vehicles with new low-
emitting engines and vehicles; 
 

(d) GRANTEE has proposed a project that meets the eligibility criteria of the 
DISTRICT and the CMP, and has been recommended for funding by the DISTRICT; and 
 

(e) GRANTEE represents that it is willing and able to perform the activities set forth 
herein; 

 
NOW, THEREFORE, IT IS AGREED between the Parties as follows: 

 
1. Project.  GRANTEE shall perform all activities necessary to complete the project 
described in Exhibit A, which is attached hereto and incorporated herein by this reference.  
GRANTEE agrees to furnish all labor, materials, equipment, licenses, permits, fees, and 
other incidentals necessary to perform and complete, on schedule and in a professional 
manner, the activities described herein.  

 
The purpose of this project is to reduce emissions from an older high-emitting diesel 

fueled backhoe through equipment replacement.  To achieve this purpose, GRANTEE agrees 
to replace an existing 1987, diesel-fueled Tier 0, Clark loader with a new lower-emission 
certified Tier IV diesel fueled loader, and maintain it for the duration of the Agreement.  



2 of 12 

GRANTEE is prohibited from removing the new vehicle from service during the term of 
this Agreement specified in Section 6, Term, unless the vehicle becomes inoperable through 
failure of components or systems, and these failures cannot be repaired, and such failure is 
not caused by GRANTEE’s negligence, misuse, or malfeasance. 
 
2. Period of Performance/Timetable.  GRANTEE shall commence performance of work 
and diligently prosecute said work in accordance with the project implementation schedule 
and deadlines for performance indicated in Exhibit A, unless this Agreement is terminated 
sooner as provided for elsewhere in this Agreement. 
 
3. Payments. 

 
a. The total obligation of the DISTRICT under this Agreement shall not exceed 

twenty-three thousand eight hundred seventy dollars ($23,870).  GRANTEE shall, if 
necessary, obtain through other sources sufficient additional monies to fund the total cost of 
the project as outlined in Exhibit A.  Upon request by DISTRICT, satisfactory written 
evidence of such funding commitments shall be provided to DISTRICT prior to the release by 
DISTRICT of any funds under this Agreement.  In the event funding from other sources for 
the total cost of the project is not received by GRANTEE, DISTRICT reserves the right to 
terminate or renegotiate this Agreement.  In that event, if requested by the DISTRICT, 
GRANTEE shall return any DISTRICT funds previously paid to GRANTEE. 
 

b. Advanced payments shall not be permitted.  Payments will be permitted only at 
such time as equivalent activities have been satisfactorily rendered.  Claims and all 
supporting documentation shall be submitted directly to DISTRICT.  

 
c. All invoices for payment shall be submitted in a form approved by the 

DISTRICT and shall contain a detailed description of the work completed for which payment 
is being requested, including all proper documentation and receipts of expenses incurred.  
Payment will be made to GRANTEE within thirty (30) days of receipt and approval of each 
invoice by the DISTRICT. 

 
d. The amount to be paid to GRANTEE under this Agreement includes all sales 

and use taxes incurred pursuant to this Agreement, if any, including any such taxes due on 
equipment purchased by the GRANTEE.  The GRANTEE shall not receive additional 
compensation for reimbursement of such taxes and shall not decrease work to compensate 
therefore. 
 

e. Concurrently with the submission of any claim for payment, GRANTEE shall 
certify (through copies of invoices, issued checks, receipts, etc.) that complete payment has 
been made to any and all suppliers, sub-contractors or consultants who have provided 
materials or performed work for which payment is being requested by GRANTEE.  It is 
understood that all costs and expenses incidental to GRANTEE’s performance of services 
under this Agreement shall be borne exclusively by GRANTEE. 

 
f. Any compensation which is not expended by GRANTEE pursuant to the terms 

and conditions of this Agreement by the project completion date shall automatically revert to 
the DISTRICT.  Only expenditures incurred by the GRANTEE in the direct performance of 
this Agreement will be reimbursed by the DISTRICT.  Only allowable expenditures, as 
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determined in the sole discretion of the DISTRICT, will be reimbursed by the DISTRICT.  All 
final claims shall be submitted by GRANTEE within sixty (60) days following the final month 
of activities for which payment is claimed.  No action will be taken by DISTRICT on claims 
submitted beyond the 60-day closeout period. 
 
4. Inspection, Audit, and Record Retention.  GRANTEE shall retain project records 
and allow DISTRICT, CARB, or their designated representatives to inspect the project as 
provided in Exhibit A attached hereto, during the entire contract term specified in Section 6, 
Term, of this Agreement.    
 
Project records shall include, but not be limited to, resolution from a governing board (or a 
duly authorized official with authority to make financial decisions) authorizing the submittal of 
the application and identifying the individual authorized to implement the equipment 
replacement project, vendor quote(s), executed contract(s), copy of purchase order(s) for the 
new replacement equipment, copy of the CARB executive order for the new engine, invoices, 
proof of payment, copy of registration, and documentation of the disposal of the replaced 
(old) equipment. 
 
5. Destruction of Replaced Equipment.  Replaced (old) equipment and engine must be 
rendered permanently inoperable to ensure that emission reductions are real.  Equipment frame 
rails shall be completely cut, and engine shall have a hole knocked or cut in the engine block (at 
least 3 inches in diameter).  GRANTEE may also take replaced equipment to a certified salvage 
facility to be dismantled.  Dismantle means “to punch, crush, stamp, hammer, shred, or 
otherwise render permanently and irreversibly incapable of functioning as originally intended.”  
No reimbursement shall be made until GRANTEE provides proof to the DISTRICT that the old 
equipment has been destroyed. 
 
6. Term.  This Agreement shall be deemed in force as of the date first written above.  
The Agreement shall remain in effect until GRANTEE has operated the new equipment for 
three (3) consecutive years and has maintained records per Section 4, Inspection, Audit, 
and Record Retention for an additional two years. 
 
7. Assignment.  GRANTEE shall not assign, sublet, or transfer this Agreement, or any 
part hereof.  GRANTEE shall not assign any monies due or which become due to GRANTEE 
under this Agreement without the prior express and written approval by the DISTRICT. 
 
8. Negation of Partnership.  In performance of all services under this Agreement, 
GRANTEE shall be, and acknowledges that GRANTEE is, in fact and law, an independent 
contractor and not an agent or employee of DISTRICT.  GRANTEE has and retains the right 
to exercise full supervision and control of the manner and methods by which GRANTEE shall 
perform its work under this Agreement. GRANTEE retains full supervision and control over 
the employment, direction, compensation and discharge of all persons assisting GRANTEE in 
the performance of work hereunder.  However, DISTRICT shall retain the right to administer 
this Agreement so as to verify that GRANTEE is performing its obligations in accordance with 
the terms and conditions thereof.  With respect to GRANTEE employees, if any, GRANTEE 
shall be solely responsible for payment of wages, benefits and other compensation, 
compliance with all occupational safety, welfare, and civil rights laws, tax withholding and 
payment of employee taxes, whether federal, state, or local, and compliance with any and all 
other laws regulating employment.  
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9. Disclosure Statement.   The GRANTEE certifies that no other requests for grant or 
incentive funding for the project, described in Exhibit A of this Agreement, have been 
submitted or will be submitted to any other party, including but not limited to vehicle dealers, 
vehicle manufacturers, other air districts, the ARB, or any other government agency.  If the 
GRANTEE or any other third party designee is found to have submitted multiple applications 
or signed multiple agreements for this project without disclosing the information to the 
DISTRICT, the DISTRICT will pursue at least one or more of the following actions: 
 

a. The GRANTEE may be disqualified from all DISTRICT funding sources for this 
project; and 

b. The GRANTEE may be banned from submitting future applications to any and 
all CMP, AB 923, or MCAP solicitations; and 

c. The DISTRICT may seek civil penalties against the GRANTEE for such 
conduct. 
 
10. Indemnification.  GRANTEE agrees to indemnify, defend, and hold harmless 
DISTRICT and DISTRICT’s agents, Board members, elected and appointed officials and 
officers, employees, volunteers, and authorized representatives from any and all losses, 
liabilities, charges, damages, claims, liens, causes of action, awards, judgments, costs, and 
expenses (including, but not limited to, reasonable attorneys’ fees of County Counsel and 
counsel retained by DISTRICT, expert fees, costs of staff time, and investigation costs) of 
whatever kind or nature that arise out of or are in any way connected with any act or omission 
of GRANTEE or GRANTEE’s officers, agents, employees, independent contractors, sub-
contractors of any tier, or authorized representatives.  Without limiting the generality of the 
foregoing, the same shall include injury or death to any person or persons; damage to any 
property, regardless of where located, including the property of DISTRICT; and any workers’ 
compensation claim or suit arising from or connected with any services performed pursuant 
to this Agreement on behalf of GRANTEE by any person or entity. 
 
11. Insurance.  GRANTEE, in order to protect DISTRICT and its Board members, 
officials, agents, officers, and employees against all claims and liability for death, injury, loss 
and damage as a result of GRANTEE actions in connection with the performance of 
GRANTEE obligations, as required in this Agreement, shall secure and maintain insurance as 
described below.  GRANTEE shall not perform any work under this Agreement until 
GRANTEE has obtained all insurance required under this section and the required 
certificates of insurance have been filed with and approved by the DISTRICT.  GRANTEE 
shall immediately pay any deductibles and self-insured retentions under all required 
insurance policies upon submission of any claim by GRANTEE or DISTRICT as an additional 
insured. 

 
a. During the performance of all work described in Exhibit A, GRANTEE shall 

maintain, or require that all sub-contractors hired by GRANTEE to perform work on the 
project maintain, the following insurance coverages: 

 
(1) Workers’ Compensation Insurance in accordance with the provisions of 

section 3700 of the Labor Code. 
 
GRANTEE shall require any sub-contractors to provide workers’ compensation 

for all of the subcontractors’ employees, unless the subcontractors’ employees are covered 
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by the insurance afforded by GRANTEE.  If any class of employees engaged in work or 
services performed under this Agreement is not covered by California Labor Code section 
3700, GRANTEE shall provide and/or require each subcontractor to provide adequate 
insurance for the coverage of employees not otherwise covered. 

 
GRANTEE shall also maintain employer’s liability insurance with limits of one 

million dollars ($1,000,000) for bodily injury or disease. 
 
(2) Commercial General Liability Insurance, including, but not limited to, 

Contractual Liability Insurance (specifically concerning the indemnity provisions of this 
Agreement), Personal Injury (including bodily injury and death), and Property Damage for 
liability arising out of the GRANTEE’s performance of work under this Agreement. The 
amount of said insurance coverage required by this Agreement shall be the policy limits, 
which shall be at least one million dollars ($1,000,000) each occurrence and two million 
dollars ($2,000,000) aggregate. 
 

(3) Automobile Liability Insurance against claims of Personal Injury 
(including bodily injury and death) and Property Damage covering the equipment to be 
purchased under this Agreement, with coverage equal to the policy limits, which shall not be 
less than one million dollars ($1,000,000) each occurrence.  
 

(4) The Commercial General Liability and Automobile Liability Insurance 
required in this subparagraph a. shall include an endorsement naming the DISTRICT and 
DISTRICT’s Board members, officials, officers, agents and employees as additional insureds 
for liability arising out of this Agreement and any operations related thereto.  Said 
endorsement shall be provided using one of the following three options: (i) on ISO form CG 
20 10 11 85; or (ii) on ISO form CG 20 37 10 01 plus either ISO form CG 20 10 10 01 or CG 
20 33 10 01; or (iii) on such other forms which provide coverage at least equal to or better 
than form CG 20 10 11 85. 

 
(5)  Any self-insured retentions in excess of $100,000 must be declared on the 

Certificate of Insurance or other documentation provided to DISTRICT and must be approved 
by the APCO for DISTRICT. 

 
b. Prior to GRANTEE commencing any of its obligations under this Agreement, 

evidence of insurance in compliance with the requirements above shall be furnished to the 
DISTRICT by Certificate of Insurance.  Receipt of evidence of insurance that does not comply 
with above requirements shall not constitute a waiver of the insurance requirements set forth 
above. 

 
c. Cancellation of Insurance – All insurance coverages required under this 

Agreement shall be maintained until the completion of all work to be performed hereunder, 
and shall not be suspended, voided, cancelled or reduced in coverage or in limits except after 
ten (10) days written notice by GRANTEE in the case of non-payment of premiums, or thirty 
(30) days written notice in all other cases.  GRANTEE (and any sub-contractors hired by 
GRANTEE) shall immediately obtain replacement coverage for any insurance policy that is 
terminated, canceled, non-renewed, or whose policy limits have been exhausted or upon 
insolvency of the insurer that issued the policy. 
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 d. All insurance shall be issued by a company or companies listed in the current 
“Best’s Key Rating Guide” publication with a minimum of an “A-; VII” rating, or in special 
circumstances, be pre-approved by the DISTRICT. 

 
e. If GRANTEE is, or becomes during the term of this Agreement, self-insured or a 

member of a self-insurance pool, GRANTEE shall provide coverage equivalent to the 
insurance coverages and endorsements required above.  The DISTRICT will not accept such 
coverage unless the DISTRICT determines, in its sole discretion and by written acceptance, 
that the coverage proposed to be provided by GRANTEE is equivalent to the above-required 
coverages. 

 
f. All insurance afforded by GRANTEE, and any sub-contractors hired by 

GRANTEE, pursuant to this Agreement shall be primary to and not contributing to any other 
insurance or self-insurance maintained by DISTRICT.  An endorsement shall be provided on 
all policies which shall waive any right of recovery (waiver of subrogation) against the 
DISTRICT.  A waiver of subrogation is only required when GRANTEE’s personnel deliver 
services or perform services for DISTRICT while on DISTRICT property. 
 

g. Insurance coverages in the minimum amounts set forth herein shall not be 
construed to relieve GRANTEE for any liability, whether within, outside, or in excess of such 
coverage, and regardless of solvency or insolvency of the insurer that issues the coverage; 
nor shall it preclude the DISTRICT from taking such other actions as are available to it under 
any other provision of this Agreement or otherwise in law. 

 
h. Failure by GRANTEE or any sub-contractors hired by GRANTEE to maintain all 

such insurance in effect at all times required by this Agreement shall be a material breach of 
this Agreement by GRANTEE.  DISTRICT, at its sole option, may terminate this Agreement 
and obtain damages from GRANTEE resulting from said breach.  Alternatively, DISTRICT 
may purchase such required insurance coverage, and without further notice to GRANTEE, 
DISTRICT shall deduct from sums due to GRANTEE any premiums and associated costs 
advanced or paid by DISTRICT for such insurance. If the balance of monies obligated to 
GRANTEE pursuant to this Agreement is insufficient to reimburse DISTRICT for the 
premiums and any associated costs, GRANTEE agrees to reimburse DISTRICT for the 
premiums and pay for all costs associated with the purchase of said insurance.  Any failure 
by DISTRICT to take this alternative action shall not relieve GRANTEE of its obligation to 
obtain and maintain the insurance coverages required by this Agreement. 
 
12. Termination. 
 

a. Breach of Agreement - The DISTRICT may immediately suspend or terminate 
this Agreement, in whole or in part, where in the determination of the DISTRICT, 
CONTRACTOR has: 

 
(1) Illegally or improperly used funds; 
(2) Failed to comply with any term of this Agreement; 
(3) Submitted to the DISTRICT a substantially incorrect or incomplete report; 

or 
(4) Improperly performed services. 
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In no event shall any payment by the DISTRICT constitute a waiver by the DISTRICT of any 
breach of this Agreement or any default, which may then exist on the part of the GRANTEE.  
Neither shall such payment impair or prejudice any remedy available to the DISTRICT with 
respect to the breach or default.  The DISTRICT shall have the right to demand of the 
GRANTEE the repayment to the DISTRICT of any funds disbursed to the GRANTEE under 
this Agreement which in the judgment of the DISTRICT were not expended in accordance 
with the terms of this Agreement.  The GRANTEE shall promptly refund any such funds upon 
demand.  In addition to immediate suspension or termination, DISTRICT may impose any 
other remedies available at law, in equity, or otherwise specified in this Agreement. 

 
b. Without Cause - DISTRICT may terminate this Agreement at any time upon 

giving GRANTEE at least thirty (30) days’ advance written notice of its intention to terminate.  
In such case, the GRANTEE shall, subject to Section 3, be paid for all actual costs incurred 
up to the time of the termination.   

 
c. Early Termination – Provisions of this Agreement may be terminated prior to 

completion of the term if vehicle becomes inoperable through mechanical failure of 
components or systems directly related to the use of the vehicle, and such failure is not 
caused by GRANTEE’s negligence, misuse, or malfeasance.  GRANTEE shall submit written 
documentation supporting any basis for early termination for the approval of DISTRICT.  
 

d. Reimbursement for Early Termination - GRANTEE is obligated to maintain and 
operate equipment for three (3) consecutive years.  Should GRANTEE desire to terminate 
this Agreement prior to the end date for reasons other than those stated in subparagraph c. 
above, GRANTEE shall reimburse DISTRICT for a prorated share of the funds provided 
under this Agreement. 
 

e. The prorated share for which GRANTEE shall be liable shall be 100% if the 
termination occurs within the first year of the three (3) year reporting period; 60% if 
termination occurs between years one (1) and two (2); 30% between years two (2) and three 
(3).  The reimbursable amount shall be paid to DISTRICT within sixty (60) days of the 
termination date. 
 
13. Notices.  All notices required or provided for in this Agreement shall be provided to the 
Parties at the following addresses, by personal delivery or deposit in the U.S. Mail, postage 
prepaid, registered or certified mail, addressed as specified below.  Notices delivered 
personally shall be deemed received upon receipt; mailed or expressed notices shall be 
deemed received five (5) days after deposit.  A Party may change the address to which 
notice is to be given by giving notice as provided above. 
 

To DISTRICT To GRANTEE 
 
Gary Ray, Jr., APCO Ryan Hanzel 
Eastern Kern Air Pollution Control Dist. 19415 Red Apple Avenue 
2700 M Street, Suite 302 Tehachapi, CA 93561 
Bakersfield, CA  93301 
 

Nothing in this Agreement shall be construed to prevent or render ineffective delivery of 
notices required or permitted under this Agreement by personal service.  
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14. Conflict of Interest.  The Parties to this Agreement have read and are aware of the 
provisions of Section 1090 et seq. and Section 87100 et seq. of the Government Code 
relating to conflict of interest of public officers and employees.  GRANTEE agrees that they 
are unaware of any financial or economic interest of any public officer or employee of the 
DISTRICT relating to this Agreement.  It is further understood and agreed that if such a 
financial interest does exist at the inception of this Agreement, the DISTRICT may 
immediately terminate this Agreement by giving written notice thereof.  GRANTEE shall 
comply with the requirements of Government Code section 87100 et seq. during the term of 
this Agreement. 
 
15. Sole Agreement.  This document contains the entire agreement of the Parties relating 
to the services, rights, obligations, and covenants contained herein and assumed by the 
Parties respectively.  No inducements, representations, or promises have been made, other 
than those recited in this Agreement.  No oral promise, modification, change, or inducement 
shall be effective or given any force or effect. 
 
16. Authority to Bind DISTRICT.  It is understood that GRANTEE, in GRANTEE’s 
performance of any and all duties under this Agreement, except as otherwise provided in this 
Agreement, has no authority to bind DISTRICT to any agreements or undertakings. 
 
17. Modifications of Agreement.  This Agreement may be modified in writing only, 
signed by the Parties in interest at the time of the modification. 
 
18. Nonwaiver.  No covenant or condition of this Agreement can be waived except by the 
written consent of DISTRICT.  Forbearance or indulgence by DISTRICT in any regard 
whatsoever shall not constitute a waiver of the covenant or condition to be performed by 
GRANTEE.  DISTRICT shall be entitled to invoke any remedy available to DISTRICT under 
this Agreement or by law or in equity despite said forbearance or indulgence. 
 
19. Choice of Law/Venue.  The Parties hereto agree that the provisions of this 
Agreement will be construed pursuant to the laws of the State of California.  This Agreement 
has been entered into and is to be performed in the County of Kern.  Accordingly, the Parties 
agree that the venue of any action relating to this Agreement shall be in the County of Kern. 
 
20. Confidentiality.  GRANTEE shall not, without the written consent of the DISTRICT, 
communicate confidential information, designated in writing or identified in this Agreement as 
such, to any third party and shall protect such information from inadvertent disclosure to any 
third party in the same manner that they protect their own confidential information, unless 
such disclosure is required in response to a validly issued subpoena or other process of law. 
The provisions of this paragraph shall survive the termination of this Agreement. 
 
21. Enforcement of Remedies.  No right or remedy herein conferred on or reserved to 
DISTRICT is exclusive of any other right or remedy herein or by law or equity provided or 
permitted, but each shall be cumulative of every other right or remedy given hereunder or 
now or hereafter existing by law or in equity or by statute or otherwise, and may be enforced 
concurrently or from time to time. 
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22. Severability.  Should any part, term, portion, or provision of this Agreement be 
decided finally to be in conflict with any law of the United States or the State of California, or 
otherwise be unenforceable or ineffectual, the validity of the remaining parts, terms, portions, 
or provisions shall be deemed severable and shall not be affected thereby, provided such 
remaining portions or provisions can be construed in substance to constitute the agreement 
that the Parties intended to enter into in the first instance. 
 
23. Compliance with Law.  GRANTEE shall observe and comply with all applicable local, 
state, and federal laws, ordinances, rules, and regulations now in effect or hereafter enacted, 
each of which are hereby made a part hereof and incorporated herein by reference. 
 
24. Captions and Interpretation.  Paragraph headings in this Agreement are used solely 
for convenience, and shall be wholly disregarded in the construction of this Agreement.  No 
provisions of this Agreement shall be interpreted for or against a Party because that Party or 
its legal representative drafted such provision, and this Agreement shall be construed as if 
jointly prepared by the Parties. 
 
25. Time of Essence.  Time is hereby expressly declared to be of the essence of this 
Agreement and of each and every provision hereof, and each such provision is hereby made 
and declared to be a material, necessary, and essential part of this Agreement. 
 
26. Counterparts.  This Agreement may be executed simultaneously in any number of 
counterparts, each of which shall be deemed an original but all of which together shall 
constitute one and the same instrument. 
 
27. Nondiscrimination.  Neither GRANTEE, nor any officer, agent, employee, servant, or 
subcontractor of GRANTEE, shall discriminate in the treatment or employment of any 
individual or groups of individuals on the grounds of race, color, religion, national origin, age, 
or sex, either directly, indirectly, or through contractual or other arrangements. 
 
28. Non-Collusion Covenant.  GRANTEE represents and agrees that it has in no way 
entered into any contingent fee arrangement with any firm or person concerning the obtaining 
of this Agreement with DISTRICT.  GRANTEE has received from DISTRICT no incentive or 
special payments, nor considerations not related to the provision of services under this 
Agreement. 
 
29. Political Activity and Lobbying Prohibited.  None of the funds, materials, property, 
or services provided under this Agreement shall be used for any political activity, or to further 
the election or defeat of any candidate for public office contrary to federal or state laws, 
statutes, regulations, rules, or guidelines.  In addition, none of the funds provided under this 
Agreement shall be used for publicity, lobbying, or propaganda purposes designed to support  
or defeat legislation before the Congress of the United States of America or the Legislature of 
the State of California. 
 
30. No Third Party Rights.  Other than as expressly set forth herein, this Agreement will 
not be deemed to provide third parties with any remedy, claim, right of action, or other right. 
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31. Compliance with IRCA.  GRANTEE acknowledges that GRANTEE, and all 
subcontractors hired by GRANTEE to perform services under this Agreement, are aware of 
and understand the Immigration Reform and Control Act (IRCA).  GRANTEE is and shall 
remain in compliance with the IRCA and shall ensure that any subcontractors hired by 
GRANTEE to perform services under this Agreement are in compliance with IRCA.  In 
addition, GRANTEE agrees to indemnify, defend, and hold harmless DISTRICT, its agents, 
officers, and employees, from any liability, damages, or causes of action arising out of or 
relating to any claims that GRANTEE’s employees, or the employees of any subcontractor 
hired by GRANTEE, are not authorized to work in the United States for GRANTEE or its 
subcontractor and/or any other claims based upon alleged IRCA violations committed by 
GRANTEE or GRANTEE’s subcontractor(s). 
 
 

Remainder of Page Intentionally Left Blank 
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32. Signature Authority.  Each Party has full power and authority to enter into and 
perform this Agreement, and the person signing this Agreement on behalf of each Party has 
been properly authorized and empowered to enter into this Agreement. 
 

IN WITNESS TO WHICH, each Party to this Agreement has signed this Agreement 
upon the date indicated, and agrees, for itself, its employees, officers, partners, and 
successors, to be fully bound by all terms and conditions of this Agreement. 

EASTERN KERN AIR POLLUTION 
CONTROL DISTRICT 

 
 
 
By        

Chairman, District Board 
“DISTRICT” 

 
 
 

RYAN HANZEL 
 
 
 
By        

Ryan Hanzel  
"GRANTEE" 

 

APPROVED AS TO CONTENT: 
Air Pollution Control District 

 
 
 
By        

Gary Ray, Jr., APCO 
 
 
 

APPROVED AS TO FORM: 
Agency Attorney 

 
 
 
By        

Attorney 
 

APPROVED AS TO FORM: 
Office of the County Counsel 

 
 
 
By        

Phillip Hall, Deputy   
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EXHIBIT A 
 

AGREEMENT No. 11-001-2024 
 
 
Project Location:    Equipment located in Tehachapi, CA and primarily used within Eastern 
Kern County.  
 
 
Description of Project:    DISTRICT will provide Carl Moyer funds to replace a 1987, diesel-
fueled, Tier 0, Clark Loader, VIN 473D289CB, with a new Certified Tier IV, loader. 
 
 
Project Implementation Schedule:    Old equipment shall be replaced by November 13, 
2025.  
 
 
Allowable Expenditure:    DISTRICT will pay up to a maximum of $23,870.00 of the eligible 
costs, not to exceed 18% of the total project cost associated with replacing the 1987, Clark 
loader as identified in the Description of Project above. 
 
 
GRANTEE is responsible for any project costs exceeding the maximum DISTRICT costs 
specified above.   
 
 
Equipment and Recordkeeping Requirements: 

1. GRANTEE shall notify DISTRICT upon receipt of new equipment. 
2. GRANTEE shall destroy replaced (old) equipment in accordance with Section 5, 

Destruction of Replaced Equipment prior to reimbursement. 
3. DISTRICT shall conduct inspection to verify operation of new equipment and 

destruction of old equipment prior to reimbursement. 
4. GRANTEE shall maintain and operate new equipment for at least three (3) 

consecutive years. 
5. GRANTEE shall report annual hours of operation to DISTRICT by January 31 of each 

year in accordance with Section 7, Reporting Requirements.  
6. DISTRICT staff shall have rite-of-passage for periodic inspections. 
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CARL MOYER PROGRAM 
AGREEMENT NUMBER 

11-002-2024 
 

AGREEMENT BETWEEN 
EASTERN KERN AIR POLLUTION CONTROL DISTRICT 

AND 
BRIAN A. CAIN 

 
THIS AGREEMENT is made and entered into this 13th day of November 2024, by and 

between the EASTERN KERN AIR POLLUTION CONTROL DISTRICT (“DISTRICT”), and 
BRIAN A. CAIN (“GRANTEE”).  DISTRICT and GRANTEE are referred to individually as 
“Party” and collectively as “Parties.” 

 
W I T N E S S E T H: 

 
WHEREAS: 

 
(a) The California Clean Air Act encourages local air pollution control districts to 

reduce emissions from motor vehicles and heavy duty engines and the State Implementation 
Plan (SIP), California’s plan to attain ambient air quality standards, includes motor vehicle 
and heavy duty engine emission reduction goals; 
 

(b) Starting in 1998, through the California budget process, funds have been 
allocated for the “Carl Moyer Memorial Air Quality Standards Attainment Program (hereinafter 
“CMP”), codified in California Health and Safety Code Section 44275 et seq.; 
 

(c) CMP guidelines provide a mechanism for the DISTRICT to provide funds for the 
repower or replace of older high-emitting heavy-duty diesel-fueled vehicles with new low-
emitting engines and vehicles; 
 

(d) GRANTEE has proposed a project that meets the eligibility criteria of the 
DISTRICT and the CMP, and has been recommended for funding by the DISTRICT; and 
 

(e) GRANTEE represents that it is willing and able to perform the activities set forth 
herein; 

 
NOW, THEREFORE, IT IS AGREED between the Parties as follows: 

 
1. Project.  GRANTEE shall perform all activities necessary to complete the project 
described in Exhibit A, which is attached hereto and incorporated herein by this reference.  
GRANTEE agrees to furnish all labor, materials, equipment, licenses, permits, fees, and 
other incidentals necessary to perform and complete, on schedule and in a professional 
manner, the activities described herein.  

 
The purpose of this project is to reduce emissions from an older high-emitting diesel 

fueled backhoe through equipment replacement.  To achieve this purpose, GRANTEE agrees 
to replace an existing 1990, diesel-fueled Tier 0, Bobcat with a new lower-emission certified 
Tier IV diesel fueled compact loader, and maintain it for the duration of the Agreement.  
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GRANTEE is prohibited from removing the new vehicle from service during the term of 
this Agreement specified in Section 6, Term, unless the vehicle becomes inoperable through 
failure of components or systems, and these failures cannot be repaired, and such failure is 
not caused by GRANTEE’s negligence, misuse, or malfeasance. 
 
2. Period of Performance/Timetable.  GRANTEE shall commence performance of work 
and diligently prosecute said work in accordance with the project implementation schedule 
and deadlines for performance indicated in Exhibit A, unless this Agreement is terminated 
sooner as provided for elsewhere in this Agreement. 
 
3. Payments. 

 
a. The total obligation of the DISTRICT under this Agreement shall not exceed 

fifty-two thousand one hundred twenty-six dollars ($52,126).  GRANTEE shall, if necessary, 
obtain through other sources sufficient additional monies to fund the total cost of the project 
as outlined in Exhibit A.  Upon request by DISTRICT, satisfactory written evidence of such 
funding commitments shall be provided to DISTRICT prior to the release by DISTRICT of any 
funds under this Agreement.  In the event funding from other sources for the total cost of the 
project is not received by GRANTEE, DISTRICT reserves the right to terminate or renegotiate 
this Agreement.  In that event, if requested by the DISTRICT, GRANTEE shall return any 
DISTRICT funds previously paid to GRANTEE. 
 

b. Advanced payments shall not be permitted.  Payments will be permitted only at 
such time as equivalent activities have been satisfactorily rendered.  Claims and all 
supporting documentation shall be submitted directly to DISTRICT.  

 
c. All invoices for payment shall be submitted in a form approved by the 

DISTRICT and shall contain a detailed description of the work completed for which payment 
is being requested, including all proper documentation and receipts of expenses incurred.  
Payment will be made to GRANTEE within thirty (30) days of receipt and approval of each 
invoice by the DISTRICT. 

 
d. The amount to be paid to GRANTEE under this Agreement includes all sales 

and use taxes incurred pursuant to this Agreement, if any, including any such taxes due on 
equipment purchased by the GRANTEE.  The GRANTEE shall not receive additional 
compensation for reimbursement of such taxes and shall not decrease work to compensate 
therefore. 
 

e. Concurrently with the submission of any claim for payment, GRANTEE shall 
certify (through copies of invoices, issued checks, receipts, etc.) that complete payment has 
been made to any and all suppliers, sub-contractors or consultants who have provided 
materials or performed work for which payment is being requested by GRANTEE.  It is 
understood that all costs and expenses incidental to GRANTEE’s performance of services 
under this Agreement shall be borne exclusively by GRANTEE. 

 
f. Any compensation which is not expended by GRANTEE pursuant to the terms 

and conditions of this Agreement by the project completion date shall automatically revert to 
the DISTRICT.  Only expenditures incurred by the GRANTEE in the direct performance of 
this Agreement will be reimbursed by the DISTRICT.  Only allowable expenditures, as 
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determined in the sole discretion of the DISTRICT, will be reimbursed by the DISTRICT.  All 
final claims shall be submitted by GRANTEE within sixty (60) days following the final month 
of activities for which payment is claimed.  No action will be taken by DISTRICT on claims 
submitted beyond the 60-day closeout period. 
 
4. Inspection, Audit, and Record Retention.  GRANTEE shall retain project records 
and allow DISTRICT, CARB, or their designated representatives to inspect the project as 
provided in Exhibit A attached hereto, during the entire contract term specified in Section 6, 
Term, of this Agreement.    
 
Project records shall include, but not be limited to, resolution from a governing board (or a 
duly authorized official with authority to make financial decisions) authorizing the submittal of 
the application and identifying the individual authorized to implement the equipment 
replacement project, vendor quote(s), executed contract(s), copy of purchase order(s) for the 
new replacement equipment, copy of the CARB executive order for the new engine, invoices, 
proof of payment, copy of registration, and documentation of the disposal of the replaced 
(old) equipment. 
 
5. Destruction of Replaced Equipment.  Replaced (old) equipment and engine must be 
rendered permanently inoperable to ensure that emission reductions are real.  Equipment frame 
rails shall be completely cut, and engine shall have a hole knocked or cut in the engine block (at 
least 3 inches in diameter).  GRANTEE may also take replaced equipment to a certified salvage 
facility to be dismantled.  Dismantle means “to punch, crush, stamp, hammer, shred, or 
otherwise render permanently and irreversibly incapable of functioning as originally intended.”  
No reimbursement shall be made until GRANTEE provides proof to the DISTRICT that the old 
equipment has been destroyed. 
 
6. Term.  This Agreement shall be deemed in force as of the date first written above.  
The Agreement shall remain in effect until GRANTEE has operated the new equipment for 
five (5) consecutive years and has maintained records per Section 4, Inspection, Audit, 
and Record Retention for an additional two years. 
 
7. Assignment.  GRANTEE shall not assign, sublet, or transfer this Agreement, or any 
part hereof.  GRANTEE shall not assign any monies due or which become due to GRANTEE 
under this Agreement without the prior express and written approval by the DISTRICT. 
 
8. Negation of Partnership.  In performance of all services under this Agreement, 
GRANTEE shall be, and acknowledges that GRANTEE is, in fact and law, an independent 
contractor and not an agent or employee of DISTRICT.  GRANTEE has and retains the right 
to exercise full supervision and control of the manner and methods by which GRANTEE shall 
perform its work under this Agreement. GRANTEE retains full supervision and control over 
the employment, direction, compensation and discharge of all persons assisting GRANTEE in 
the performance of work hereunder.  However, DISTRICT shall retain the right to administer 
this Agreement so as to verify that GRANTEE is performing its obligations in accordance with 
the terms and conditions thereof.  With respect to GRANTEE employees, if any, GRANTEE 
shall be solely responsible for payment of wages, benefits and other compensation, 
compliance with all occupational safety, welfare, and civil rights laws, tax withholding and 
payment of employee taxes, whether federal, state, or local, and compliance with any and all 
other laws regulating employment.  
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9. Disclosure Statement.   The GRANTEE certifies that no other requests for grant or 
incentive funding for the project, described in Exhibit A of this Agreement, have been 
submitted or will be submitted to any other party, including but not limited to vehicle dealers, 
vehicle manufacturers, other air districts, the ARB, or any other government agency.  If the 
GRANTEE or any other third party designee is found to have submitted multiple applications 
or signed multiple agreements for this project without disclosing the information to the 
DISTRICT, the DISTRICT will pursue at least one or more of the following actions: 
 

a. The GRANTEE may be disqualified from all DISTRICT funding sources for this 
project; and 

b. The GRANTEE may be banned from submitting future applications to any and 
all CMP, AB 923, or MCAP solicitations; and 

c. The DISTRICT may seek civil penalties against the GRANTEE for such 
conduct. 
 
10. Indemnification.  GRANTEE agrees to indemnify, defend, and hold harmless 
DISTRICT and DISTRICT’s agents, Board members, elected and appointed officials and 
officers, employees, volunteers, and authorized representatives from any and all losses, 
liabilities, charges, damages, claims, liens, causes of action, awards, judgments, costs, and 
expenses (including, but not limited to, reasonable attorneys’ fees of County Counsel and 
counsel retained by DISTRICT, expert fees, costs of staff time, and investigation costs) of 
whatever kind or nature that arise out of or are in any way connected with any act or omission 
of GRANTEE or GRANTEE’s officers, agents, employees, independent contractors, sub-
contractors of any tier, or authorized representatives.  Without limiting the generality of the 
foregoing, the same shall include injury or death to any person or persons; damage to any 
property, regardless of where located, including the property of DISTRICT; and any workers’ 
compensation claim or suit arising from or connected with any services performed pursuant 
to this Agreement on behalf of GRANTEE by any person or entity. 
 
11. Insurance.  GRANTEE, in order to protect DISTRICT and its Board members, 
officials, agents, officers, and employees against all claims and liability for death, injury, loss 
and damage as a result of GRANTEE actions in connection with the performance of 
GRANTEE obligations, as required in this Agreement, shall secure and maintain insurance as 
described below.  GRANTEE shall not perform any work under this Agreement until 
GRANTEE has obtained all insurance required under this section and the required 
certificates of insurance have been filed with and approved by the DISTRICT.  GRANTEE 
shall immediately pay any deductibles and self-insured retentions under all required 
insurance policies upon submission of any claim by GRANTEE or DISTRICT as an additional 
insured. 

 
a. During the performance of all work described in Exhibit A, GRANTEE shall 

maintain, or require that all sub-contractors hired by GRANTEE to perform work on the 
project maintain, the following insurance coverages: 

 
(1) Workers’ Compensation Insurance in accordance with the provisions of 

section 3700 of the Labor Code. 
 
GRANTEE shall require any sub-contractors to provide workers’ compensation 

for all of the subcontractors’ employees, unless the subcontractors’ employees are covered 
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by the insurance afforded by GRANTEE.  If any class of employees engaged in work or 
services performed under this Agreement is not covered by California Labor Code section 
3700, GRANTEE shall provide and/or require each subcontractor to provide adequate 
insurance for the coverage of employees not otherwise covered. 

 
GRANTEE shall also maintain employer’s liability insurance with limits of one 

million dollars ($1,000,000) for bodily injury or disease. 
 
(2) Commercial General Liability Insurance, including, but not limited to, 

Contractual Liability Insurance (specifically concerning the indemnity provisions of this 
Agreement), Personal Injury (including bodily injury and death), and Property Damage for 
liability arising out of the GRANTEE’s performance of work under this Agreement. The 
amount of said insurance coverage required by this Agreement shall be the policy limits, 
which shall be at least one million dollars ($1,000,000) each occurrence and two million 
dollars ($2,000,000) aggregate. 
 

(3) Automobile Liability Insurance against claims of Personal Injury 
(including bodily injury and death) and Property Damage covering the equipment to be 
purchased under this Agreement, with coverage equal to the policy limits, which shall not be 
less than one million dollars ($1,000,000) each occurrence.  
 

(4) The Commercial General Liability and Automobile Liability Insurance 
required in this subparagraph a. shall include an endorsement naming the DISTRICT and 
DISTRICT’s Board members, officials, officers, agents and employees as additional insureds 
for liability arising out of this Agreement and any operations related thereto.  Said 
endorsement shall be provided using one of the following three options: (i) on ISO form CG 
20 10 11 85; or (ii) on ISO form CG 20 37 10 01 plus either ISO form CG 20 10 10 01 or CG 
20 33 10 01; or (iii) on such other forms which provide coverage at least equal to or better 
than form CG 20 10 11 85. 

 
(5)  Any self-insured retentions in excess of $100,000 must be declared on the 

Certificate of Insurance or other documentation provided to DISTRICT and must be approved 
by the APCO for DISTRICT. 

 
b. Prior to GRANTEE commencing any of its obligations under this Agreement, 

evidence of insurance in compliance with the requirements above shall be furnished to the 
DISTRICT by Certificate of Insurance.  Receipt of evidence of insurance that does not comply 
with above requirements shall not constitute a waiver of the insurance requirements set forth 
above. 

 
c. Cancellation of Insurance – All insurance coverages required under this 

Agreement shall be maintained until the completion of all work to be performed hereunder, 
and shall not be suspended, voided, cancelled or reduced in coverage or in limits except after 
ten (10) days written notice by GRANTEE in the case of non-payment of premiums, or thirty 
(30) days written notice in all other cases.  GRANTEE (and any sub-contractors hired by 
GRANTEE) shall immediately obtain replacement coverage for any insurance policy that is 
terminated, canceled, non-renewed, or whose policy limits have been exhausted or upon 
insolvency of the insurer that issued the policy. 
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 d. All insurance shall be issued by a company or companies listed in the current 
“Best’s Key Rating Guide” publication with a minimum of an “A-; VII” rating, or in special 
circumstances, be pre-approved by the DISTRICT. 

 
e. If GRANTEE is, or becomes during the term of this Agreement, self-insured or a 

member of a self-insurance pool, GRANTEE shall provide coverage equivalent to the 
insurance coverages and endorsements required above.  The DISTRICT will not accept such 
coverage unless the DISTRICT determines, in its sole discretion and by written acceptance, 
that the coverage proposed to be provided by GRANTEE is equivalent to the above-required 
coverages. 

 
f. All insurance afforded by GRANTEE, and any sub-contractors hired by 

GRANTEE, pursuant to this Agreement shall be primary to and not contributing to any other 
insurance or self-insurance maintained by DISTRICT.  An endorsement shall be provided on 
all policies which shall waive any right of recovery (waiver of subrogation) against the 
DISTRICT.  A waiver of subrogation is only required when GRANTEE’s personnel deliver 
services or perform services for DISTRICT while on DISTRICT property. 
 

g. Insurance coverages in the minimum amounts set forth herein shall not be 
construed to relieve GRANTEE for any liability, whether within, outside, or in excess of such 
coverage, and regardless of solvency or insolvency of the insurer that issues the coverage; 
nor shall it preclude the DISTRICT from taking such other actions as are available to it under 
any other provision of this Agreement or otherwise in law. 

 
h. Failure by GRANTEE or any sub-contractors hired by GRANTEE to maintain all 

such insurance in effect at all times required by this Agreement shall be a material breach of 
this Agreement by GRANTEE.  DISTRICT, at its sole option, may terminate this Agreement 
and obtain damages from GRANTEE resulting from said breach.  Alternatively, DISTRICT 
may purchase such required insurance coverage, and without further notice to GRANTEE, 
DISTRICT shall deduct from sums due to GRANTEE any premiums and associated costs 
advanced or paid by DISTRICT for such insurance. If the balance of monies obligated to 
GRANTEE pursuant to this Agreement is insufficient to reimburse DISTRICT for the 
premiums and any associated costs, GRANTEE agrees to reimburse DISTRICT for the 
premiums and pay for all costs associated with the purchase of said insurance.  Any failure 
by DISTRICT to take this alternative action shall not relieve GRANTEE of its obligation to 
obtain and maintain the insurance coverages required by this Agreement. 
 
12. Termination. 
 

a. Breach of Agreement - The DISTRICT may immediately suspend or terminate 
this Agreement, in whole or in part, where in the determination of the DISTRICT, 
CONTRACTOR has: 

 
(1) Illegally or improperly used funds; 
(2) Failed to comply with any term of this Agreement; 
(3) Submitted to the DISTRICT a substantially incorrect or incomplete report; 

or 
(4) Improperly performed services. 
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In no event shall any payment by the DISTRICT constitute a waiver by the DISTRICT of any 
breach of this Agreement or any default, which may then exist on the part of the GRANTEE.  
Neither shall such payment impair or prejudice any remedy available to the DISTRICT with 
respect to the breach or default.  The DISTRICT shall have the right to demand of the 
GRANTEE the repayment to the DISTRICT of any funds disbursed to the GRANTEE under 
this Agreement which in the judgment of the DISTRICT were not expended in accordance 
with the terms of this Agreement.  The GRANTEE shall promptly refund any such funds upon 
demand.  In addition to immediate suspension or termination, DISTRICT may impose any 
other remedies available at law, in equity, or otherwise specified in this Agreement. 

 
b. Without Cause - DISTRICT may terminate this Agreement at any time upon 

giving GRANTEE at least thirty (30) days’ advance written notice of its intention to terminate.  
In such case, the GRANTEE shall, subject to Section 3, be paid for all actual costs incurred 
up to the time of the termination.   

 
c. Early Termination – Provisions of this Agreement may be terminated prior to 

completion of the term if vehicle becomes inoperable through mechanical failure of 
components or systems directly related to the use of the vehicle, and such failure is not 
caused by GRANTEE’s negligence, misuse, or malfeasance.  GRANTEE shall submit written 
documentation supporting any basis for early termination for the approval of DISTRICT.  
 

d. Reimbursement for Early Termination - GRANTEE is obligated to maintain and 
operate equipment for five (5) consecutive years.  Should GRANTEE desire to terminate this 
Agreement prior to the end date for reasons other than those stated in subparagraph c. 
above, GRANTEE shall reimburse DISTRICT for a prorated share of the funds provided 
under this Agreement. 
 

e. The prorated share for which GRANTEE shall be liable shall be 100% if the 
termination occurs within the first year of the five (5) year period; 80% if termination occurs 
between years one (1) and two (2); 60% between years two (2) and three (3); 40% between 
years three (3) and four (4); and 20% between years four (4) and five (5). The reimbursable 
amount shall be paid to DISTRICT within sixty (60) days of the termination date. 
 
13. Notices.  All notices required or provided for in this Agreement shall be provided to the 
Parties at the following addresses, by personal delivery or deposit in the U.S. Mail, postage 
prepaid, registered or certified mail, addressed as specified below.  Notices delivered 
personally shall be deemed received upon receipt; mailed or expressed notices shall be 
deemed received five (5) days after deposit.  A Party may change the address to which 
notice is to be given by giving notice as provided above. 
 

To DISTRICT To GRANTEE 
 
Gary Ray, Jr., APCO Brian A. Cain 
Eastern Kern Air Pollution Control Dist. 29835 Highway 178 
2700 M Street, Suite 302 Onyx, CA 93255 
Bakersfield, CA  93301 
 

Nothing in this Agreement shall be construed to prevent or render ineffective delivery of 
notices required or permitted under this Agreement by personal service.  
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14. Conflict of Interest.  The Parties to this Agreement have read and are aware of the 
provisions of Section 1090 et seq. and Section 87100 et seq. of the Government Code 
relating to conflict of interest of public officers and employees.  GRANTEE agrees that they 
are unaware of any financial or economic interest of any public officer or employee of the 
DISTRICT relating to this Agreement.  It is further understood and agreed that if such a 
financial interest does exist at the inception of this Agreement, the DISTRICT may 
immediately terminate this Agreement by giving written notice thereof.  GRANTEE shall 
comply with the requirements of Government Code section 87100 et seq. during the term of 
this Agreement. 
 
15. Sole Agreement.  This document contains the entire agreement of the Parties relating 
to the services, rights, obligations, and covenants contained herein and assumed by the 
Parties respectively.  No inducements, representations, or promises have been made, other 
than those recited in this Agreement.  No oral promise, modification, change, or inducement 
shall be effective or given any force or effect. 
 
16. Authority to Bind DISTRICT.  It is understood that GRANTEE, in GRANTEE’s 
performance of any and all duties under this Agreement, except as otherwise provided in this 
Agreement, has no authority to bind DISTRICT to any agreements or undertakings. 
 
17. Modifications of Agreement.  This Agreement may be modified in writing only, 
signed by the Parties in interest at the time of the modification. 
 
18. Nonwaiver.  No covenant or condition of this Agreement can be waived except by the 
written consent of DISTRICT.  Forbearance or indulgence by DISTRICT in any regard 
whatsoever shall not constitute a waiver of the covenant or condition to be performed by 
GRANTEE.  DISTRICT shall be entitled to invoke any remedy available to DISTRICT under 
this Agreement or by law or in equity despite said forbearance or indulgence. 
 
19. Choice of Law/Venue.  The Parties hereto agree that the provisions of this 
Agreement will be construed pursuant to the laws of the State of California.  This Agreement 
has been entered into and is to be performed in the County of Kern.  Accordingly, the Parties 
agree that the venue of any action relating to this Agreement shall be in the County of Kern. 
 
20. Confidentiality.  GRANTEE shall not, without the written consent of the DISTRICT, 
communicate confidential information, designated in writing or identified in this Agreement as 
such, to any third party and shall protect such information from inadvertent disclosure to any 
third party in the same manner that they protect their own confidential information, unless 
such disclosure is required in response to a validly issued subpoena or other process of law. 
The provisions of this paragraph shall survive the termination of this Agreement. 
 
21. Enforcement of Remedies.  No right or remedy herein conferred on or reserved to 
DISTRICT is exclusive of any other right or remedy herein or by law or equity provided or 
permitted, but each shall be cumulative of every other right or remedy given hereunder or 
now or hereafter existing by law or in equity or by statute or otherwise, and may be enforced 
concurrently or from time to time. 
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22. Severability.  Should any part, term, portion, or provision of this Agreement be 
decided finally to be in conflict with any law of the United States or the State of California, or 
otherwise be unenforceable or ineffectual, the validity of the remaining parts, terms, portions, 
or provisions shall be deemed severable and shall not be affected thereby, provided such 
remaining portions or provisions can be construed in substance to constitute the agreement 
that the Parties intended to enter into in the first instance. 
 
23. Compliance with Law.  GRANTEE shall observe and comply with all applicable local, 
state, and federal laws, ordinances, rules, and regulations now in effect or hereafter enacted, 
each of which are hereby made a part hereof and incorporated herein by reference. 
 
24. Captions and Interpretation.  Paragraph headings in this Agreement are used solely 
for convenience, and shall be wholly disregarded in the construction of this Agreement.  No 
provisions of this Agreement shall be interpreted for or against a Party because that Party or 
its legal representative drafted such provision, and this Agreement shall be construed as if 
jointly prepared by the Parties. 
 
25. Time of Essence.  Time is hereby expressly declared to be of the essence of this 
Agreement and of each and every provision hereof, and each such provision is hereby made 
and declared to be a material, necessary, and essential part of this Agreement. 
 
26. Counterparts.  This Agreement may be executed simultaneously in any number of 
counterparts, each of which shall be deemed an original but all of which together shall 
constitute one and the same instrument. 
 
27. Nondiscrimination.  Neither GRANTEE, nor any officer, agent, employee, servant, or 
subcontractor of GRANTEE, shall discriminate in the treatment or employment of any 
individual or groups of individuals on the grounds of race, color, religion, national origin, age, 
or sex, either directly, indirectly, or through contractual or other arrangements. 
 
28. Non-Collusion Covenant.  GRANTEE represents and agrees that it has in no way 
entered into any contingent fee arrangement with any firm or person concerning the obtaining 
of this Agreement with DISTRICT.  GRANTEE has received from DISTRICT no incentive or 
special payments, nor considerations not related to the provision of services under this 
Agreement. 
 
29. Political Activity and Lobbying Prohibited.  None of the funds, materials, property, 
or services provided under this Agreement shall be used for any political activity, or to further 
the election or defeat of any candidate for public office contrary to federal or state laws, 
statutes, regulations, rules, or guidelines.  In addition, none of the funds provided under this 
Agreement shall be used for publicity, lobbying, or propaganda purposes designed to support  
or defeat legislation before the Congress of the United States of America or the Legislature of 
the State of California. 
 
30. No Third Party Rights.  Other than as expressly set forth herein, this Agreement will 
not be deemed to provide third parties with any remedy, claim, right of action, or other right. 
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31. Compliance with IRCA.  GRANTEE acknowledges that GRANTEE, and all 
subcontractors hired by GRANTEE to perform services under this Agreement, are aware of 
and understand the Immigration Reform and Control Act (IRCA).  GRANTEE is and shall 
remain in compliance with the IRCA and shall ensure that any subcontractors hired by 
GRANTEE to perform services under this Agreement are in compliance with IRCA.  In 
addition, GRANTEE agrees to indemnify, defend, and hold harmless DISTRICT, its agents, 
officers, and employees, from any liability, damages, or causes of action arising out of or 
relating to any claims that GRANTEE’s employees, or the employees of any subcontractor 
hired by GRANTEE, are not authorized to work in the United States for GRANTEE or its 
subcontractor and/or any other claims based upon alleged IRCA violations committed by 
GRANTEE or GRANTEE’s subcontractor(s). 
 
 

Remainder of Page Intentionally Left Blank 
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32. Signature Authority.  Each Party has full power and authority to enter into and 
perform this Agreement, and the person signing this Agreement on behalf of each Party has 
been properly authorized and empowered to enter into this Agreement. 
 

IN WITNESS TO WHICH, each Party to this Agreement has signed this Agreement 
upon the date indicated, and agrees, for itself, its employees, officers, partners, and 
successors, to be fully bound by all terms and conditions of this Agreement. 

EASTERN KERN AIR POLLUTION 
CONTROL DISTRICT 

 
 
 
By        

Chairman, District Board 
“DISTRICT” 

 
 
 

BRIAN A. CAIN 
 
 
 
 
By        

Brian A. Cain  
"GRANTEE" 

 

APPROVED AS TO CONTENT: 
Air Pollution Control District 

 
 
 
By        

Gary Ray, Jr., APCO 
 
 
 

APPROVED AS TO FORM: 
Agency Attorney 

 
 
 
By        

Attorney 
 

APPROVED AS TO FORM: 
Office of the County Counsel 

 
 
 
By        

Phillip Hall, Deputy   
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EXHIBIT A 
 

AGREEMENT No. 11-002-2024 
 
 
Project Location:    Equipment is located and primarily used in Onyx, CA. 
 
 
Description of Project:    DISTRICT will provide Carl Moyer funds to replace a 1990, diesel-
fueled, Tier 0, Bobcat, VIN 512219299, used exclusively for ranching and farming activities, 
with a new Certified Tier IV, compact wheeled loader. 
 
 
Project Implementation Schedule:    Old equipment shall be replaced by November 13, 
2025.  
 
 
Allowable Expenditure:    DISTRICT will pay up to a maximum of $52,126.00 of the eligible 
costs, not to exceed 80% of the total project cost associated with replacing the 1990, Bobcat 
as identified in the Description of Project above. 
 
 
GRANTEE is responsible for any project costs exceeding the maximum DISTRICT costs 
specified above.   
 
 
Equipment and Recordkeeping Requirements: 

1. GRANTEE shall notify DISTRICT upon receipt of new equipment. 
2. GRANTEE shall destroy replaced (old) equipment in accordance with Section 5, 

Destruction of Replaced Equipment prior to reimbursement. 
3. DISTRICT shall conduct inspection to verify operation of new equipment and 

destruction of old equipment prior to reimbursement. 
4. GRANTEE shall maintain and operate new equipment for at least five (5) consecutive 

years. 
5. GRANTEE shall report annual hours of operation to DISTRICT by January 31 of each 

year in accordance with Section 7, Reporting Requirements.  
6. DISTRICT staff shall have rite-of-passage for periodic inspections. 
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CARL MOYER PROGRAM 
AGREEMENT NUMBER 

11-003-2024 
 

AGREEMENT BETWEEN 
EASTERN KERN AIR POLLUTION CONTROL DISTRICT 

AND 
TRACY CARTWRIGHT 

 
THIS AGREEMENT is made and entered into this 13th day of November 2024, by and 

between the EASTERN KERN AIR POLLUTION CONTROL DISTRICT (“DISTRICT”), and 
TRACY CARTWRIGHT (“GRANTEE”).  DISTRICT and GRANTEE are referred to individually 
as “Party” and collectively as “Parties.” 

 
W I T N E S S E T H: 

 
WHEREAS: 

 
(a) The California Clean Air Act encourages local air pollution control districts to 

reduce emissions from motor vehicles and heavy duty engines and the State Implementation 
Plan (SIP), California’s plan to attain ambient air quality standards, includes motor vehicle 
and heavy duty engine emission reduction goals; 
 

(b) Starting in 1998, through the California budget process, funds have been 
allocated for the “Carl Moyer Memorial Air Quality Standards Attainment Program (hereinafter 
“CMP”), codified in California Health and Safety Code Section 44275 et seq.; 
 

(c) CMP guidelines provide a mechanism for the DISTRICT to provide funds for the 
repower or replace of older high-emitting heavy-duty diesel-fueled vehicles with new low-
emitting engines and vehicles; 
 

(d) GRANTEE has proposed a project that meets the eligibility criteria of the 
DISTRICT and the CMP, and has been recommended for funding by the DISTRICT; and 
 

(e) GRANTEE represents that it is willing and able to perform the activities set forth 
herein; 

 
NOW, THEREFORE, IT IS AGREED between the Parties as follows: 

 
1. Project.  GRANTEE shall perform all activities necessary to complete the project 
described in Exhibit A, which is attached hereto and incorporated herein by this reference.  
GRANTEE agrees to furnish all labor, materials, equipment, licenses, permits, fees, and 
other incidentals necessary to perform and complete, on schedule and in a professional 
manner, the activities described herein.  

 
The purpose of this project is to reduce emissions from an older high-emitting diesel 

fueled backhoe through equipment replacement.  To achieve this purpose, GRANTEE agrees 
to replace an existing 1979, diesel-fueled Tier 0, Kubota tractor with a new lower-emission 
certified Tier IV diesel fueled tractor, and maintain it for the duration of the Agreement.  
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GRANTEE is prohibited from removing the new vehicle from service during the term of 
this Agreement specified in Section 6, Term, unless the vehicle becomes inoperable through 
failure of components or systems, and these failures cannot be repaired, and such failure is 
not caused by GRANTEE’s negligence, misuse, or malfeasance. 
 
2. Period of Performance/Timetable.  GRANTEE shall commence performance of work 
and diligently prosecute said work in accordance with the project implementation schedule 
and deadlines for performance indicated in Exhibit A, unless this Agreement is terminated 
sooner as provided for elsewhere in this Agreement. 
 
3. Payments. 

 
a. The total obligation of the DISTRICT under this Agreement shall not exceed 

thirty-one thousand two hundred twenty-eight dollars ($31,228).  GRANTEE shall, if 
necessary, obtain through other sources sufficient additional monies to fund the total cost of 
the project as outlined in Exhibit A.  Upon request by DISTRICT, satisfactory written 
evidence of such funding commitments shall be provided to DISTRICT prior to the release by 
DISTRICT of any funds under this Agreement.  In the event funding from other sources for 
the total cost of the project is not received by GRANTEE, DISTRICT reserves the right to 
terminate or renegotiate this Agreement.  In that event, if requested by the DISTRICT, 
GRANTEE shall return any DISTRICT funds previously paid to GRANTEE. 
 

b. Advanced payments shall not be permitted.  Payments will be permitted only at 
such time as equivalent activities have been satisfactorily rendered.  Claims and all 
supporting documentation shall be submitted directly to DISTRICT.  

 
c. All invoices for payment shall be submitted in a form approved by the 

DISTRICT and shall contain a detailed description of the work completed for which payment 
is being requested, including all proper documentation and receipts of expenses incurred.  
Payment will be made to GRANTEE within thirty (30) days of receipt and approval of each 
invoice by the DISTRICT. 

 
d. The amount to be paid to GRANTEE under this Agreement includes all sales 

and use taxes incurred pursuant to this Agreement, if any, including any such taxes due on 
equipment purchased by the GRANTEE.  The GRANTEE shall not receive additional 
compensation for reimbursement of such taxes and shall not decrease work to compensate 
therefore. 
 

e. Concurrently with the submission of any claim for payment, GRANTEE shall 
certify (through copies of invoices, issued checks, receipts, etc.) that complete payment has 
been made to any and all suppliers, sub-contractors or consultants who have provided 
materials or performed work for which payment is being requested by GRANTEE.  It is 
understood that all costs and expenses incidental to GRANTEE’s performance of services 
under this Agreement shall be borne exclusively by GRANTEE. 

 
f. Any compensation which is not expended by GRANTEE pursuant to the terms 

and conditions of this Agreement by the project completion date shall automatically revert to 
the DISTRICT.  Only expenditures incurred by the GRANTEE in the direct performance of 
this Agreement will be reimbursed by the DISTRICT.  Only allowable expenditures, as 
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determined in the sole discretion of the DISTRICT, will be reimbursed by the DISTRICT.  All 
final claims shall be submitted by GRANTEE within sixty (60) days following the final month 
of activities for which payment is claimed.  No action will be taken by DISTRICT on claims 
submitted beyond the 60-day closeout period. 
 
4. Inspection, Audit, and Record Retention.  GRANTEE shall retain project records 
and allow DISTRICT, CARB, or their designated representatives to inspect the project as 
provided in Exhibit A attached hereto, during the entire contract term specified in Section 6, 
Term, of this Agreement.    
 
Project records shall include, but not be limited to, resolution from a governing board (or a 
duly authorized official with authority to make financial decisions) authorizing the submittal of 
the application and identifying the individual authorized to implement the equipment 
replacement project, vendor quote(s), executed contract(s), copy of purchase order(s) for the 
new replacement equipment, copy of the CARB executive order for the new engine, invoices, 
proof of payment, copy of registration, and documentation of the disposal of the replaced 
(old) equipment. 
 
5. Destruction of Replaced Equipment.  Replaced (old) equipment and engine must be 
rendered permanently inoperable to ensure that emission reductions are real.  Equipment frame 
rails shall be completely cut, and engine shall have a hole knocked or cut in the engine block (at 
least 3 inches in diameter).  GRANTEE may also take replaced equipment to a certified salvage 
facility to be dismantled.  Dismantle means “to punch, crush, stamp, hammer, shred, or 
otherwise render permanently and irreversibly incapable of functioning as originally intended.”  
No reimbursement shall be made until GRANTEE provides proof to the DISTRICT that the old 
equipment has been destroyed. 
 
6. Term.  This Agreement shall be deemed in force as of the date first written above.  
The Agreement shall remain in effect until GRANTEE has operated the new equipment for 
three (3) consecutive years and has maintained records per Section 4, Inspection, Audit, 
and Record Retention for an additional two years. 
 
7. Assignment.  GRANTEE shall not assign, sublet, or transfer this Agreement, or any 
part hereof.  GRANTEE shall not assign any monies due or which become due to GRANTEE 
under this Agreement without the prior express and written approval by the DISTRICT. 
 
8. Negation of Partnership.  In performance of all services under this Agreement, 
GRANTEE shall be, and acknowledges that GRANTEE is, in fact and law, an independent 
contractor and not an agent or employee of DISTRICT.  GRANTEE has and retains the right 
to exercise full supervision and control of the manner and methods by which GRANTEE shall 
perform its work under this Agreement. GRANTEE retains full supervision and control over 
the employment, direction, compensation and discharge of all persons assisting GRANTEE in 
the performance of work hereunder.  However, DISTRICT shall retain the right to administer 
this Agreement so as to verify that GRANTEE is performing its obligations in accordance with 
the terms and conditions thereof.  With respect to GRANTEE employees, if any, GRANTEE 
shall be solely responsible for payment of wages, benefits and other compensation, 
compliance with all occupational safety, welfare, and civil rights laws, tax withholding and 
payment of employee taxes, whether federal, state, or local, and compliance with any and all 
other laws regulating employment.  
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9. Disclosure Statement.   The GRANTEE certifies that no other requests for grant or 
incentive funding for the project, described in Exhibit A of this Agreement, have been 
submitted or will be submitted to any other party, including but not limited to vehicle dealers, 
vehicle manufacturers, other air districts, the ARB, or any other government agency.  If the 
GRANTEE or any other third party designee is found to have submitted multiple applications 
or signed multiple agreements for this project without disclosing the information to the 
DISTRICT, the DISTRICT will pursue at least one or more of the following actions: 
 

a. The GRANTEE may be disqualified from all DISTRICT funding sources for this 
project; and 

b. The GRANTEE may be banned from submitting future applications to any and 
all CMP, AB 923, or MCAP solicitations; and 

c. The DISTRICT may seek civil penalties against the GRANTEE for such 
conduct. 
 
10. Indemnification.  GRANTEE agrees to indemnify, defend, and hold harmless 
DISTRICT and DISTRICT’s agents, Board members, elected and appointed officials and 
officers, employees, volunteers, and authorized representatives from any and all losses, 
liabilities, charges, damages, claims, liens, causes of action, awards, judgments, costs, and 
expenses (including, but not limited to, reasonable attorneys’ fees of County Counsel and 
counsel retained by DISTRICT, expert fees, costs of staff time, and investigation costs) of 
whatever kind or nature that arise out of or are in any way connected with any act or omission 
of GRANTEE or GRANTEE’s officers, agents, employees, independent contractors, sub-
contractors of any tier, or authorized representatives.  Without limiting the generality of the 
foregoing, the same shall include injury or death to any person or persons; damage to any 
property, regardless of where located, including the property of DISTRICT; and any workers’ 
compensation claim or suit arising from or connected with any services performed pursuant 
to this Agreement on behalf of GRANTEE by any person or entity. 
 
11. Insurance.  GRANTEE, in order to protect DISTRICT and its Board members, 
officials, agents, officers, and employees against all claims and liability for death, injury, loss 
and damage as a result of GRANTEE actions in connection with the performance of 
GRANTEE obligations, as required in this Agreement, shall secure and maintain insurance as 
described below.  GRANTEE shall not perform any work under this Agreement until 
GRANTEE has obtained all insurance required under this section and the required 
certificates of insurance have been filed with and approved by the DISTRICT.  GRANTEE 
shall immediately pay any deductibles and self-insured retentions under all required 
insurance policies upon submission of any claim by GRANTEE or DISTRICT as an additional 
insured. 

 
a. During the performance of all work described in Exhibit A, GRANTEE shall 

maintain, or require that all sub-contractors hired by GRANTEE to perform work on the 
project maintain, the following insurance coverages: 

 
(1) Workers’ Compensation Insurance in accordance with the provisions of 

section 3700 of the Labor Code. 
 
GRANTEE shall require any sub-contractors to provide workers’ compensation 

for all of the subcontractors’ employees, unless the subcontractors’ employees are covered 
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by the insurance afforded by GRANTEE.  If any class of employees engaged in work or 
services performed under this Agreement is not covered by California Labor Code section 
3700, GRANTEE shall provide and/or require each subcontractor to provide adequate 
insurance for the coverage of employees not otherwise covered. 

 
GRANTEE shall also maintain employer’s liability insurance with limits of one 

million dollars ($1,000,000) for bodily injury or disease. 
 
(2) Commercial General Liability Insurance, including, but not limited to, 

Contractual Liability Insurance (specifically concerning the indemnity provisions of this 
Agreement), Personal Injury (including bodily injury and death), and Property Damage for 
liability arising out of the GRANTEE’s performance of work under this Agreement. The 
amount of said insurance coverage required by this Agreement shall be the policy limits, 
which shall be at least one million dollars ($1,000,000) each occurrence and two million 
dollars ($2,000,000) aggregate. 
 

(3) Automobile Liability Insurance against claims of Personal Injury 
(including bodily injury and death) and Property Damage covering the equipment to be 
purchased under this Agreement, with coverage equal to the policy limits, which shall not be 
less than one million dollars ($1,000,000) each occurrence.  
 

(4) The Commercial General Liability and Automobile Liability Insurance 
required in this subparagraph a. shall include an endorsement naming the DISTRICT and 
DISTRICT’s Board members, officials, officers, agents and employees as additional insureds 
for liability arising out of this Agreement and any operations related thereto.  Said 
endorsement shall be provided using one of the following three options: (i) on ISO form CG 
20 10 11 85; or (ii) on ISO form CG 20 37 10 01 plus either ISO form CG 20 10 10 01 or CG 
20 33 10 01; or (iii) on such other forms which provide coverage at least equal to or better 
than form CG 20 10 11 85. 

 
(5)  Any self-insured retentions in excess of $100,000 must be declared on the 

Certificate of Insurance or other documentation provided to DISTRICT and must be approved 
by the APCO for DISTRICT. 

 
b. Prior to GRANTEE commencing any of its obligations under this Agreement, 

evidence of insurance in compliance with the requirements above shall be furnished to the 
DISTRICT by Certificate of Insurance.  Receipt of evidence of insurance that does not comply 
with above requirements shall not constitute a waiver of the insurance requirements set forth 
above. 

 
c. Cancellation of Insurance – All insurance coverages required under this 

Agreement shall be maintained until the completion of all work to be performed hereunder, 
and shall not be suspended, voided, cancelled or reduced in coverage or in limits except after 
ten (10) days written notice by GRANTEE in the case of non-payment of premiums, or thirty 
(30) days written notice in all other cases.  GRANTEE (and any sub-contractors hired by 
GRANTEE) shall immediately obtain replacement coverage for any insurance policy that is 
terminated, canceled, non-renewed, or whose policy limits have been exhausted or upon 
insolvency of the insurer that issued the policy. 
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 d. All insurance shall be issued by a company or companies listed in the current 
“Best’s Key Rating Guide” publication with a minimum of an “A-; VII” rating, or in special 
circumstances, be pre-approved by the DISTRICT. 

 
e. If GRANTEE is, or becomes during the term of this Agreement, self-insured or a 

member of a self-insurance pool, GRANTEE shall provide coverage equivalent to the 
insurance coverages and endorsements required above.  The DISTRICT will not accept such 
coverage unless the DISTRICT determines, in its sole discretion and by written acceptance, 
that the coverage proposed to be provided by GRANTEE is equivalent to the above-required 
coverages. 

 
f. All insurance afforded by GRANTEE, and any sub-contractors hired by 

GRANTEE, pursuant to this Agreement shall be primary to and not contributing to any other 
insurance or self-insurance maintained by DISTRICT.  An endorsement shall be provided on 
all policies which shall waive any right of recovery (waiver of subrogation) against the 
DISTRICT.  A waiver of subrogation is only required when GRANTEE’s personnel deliver 
services or perform services for DISTRICT while on DISTRICT property. 
 

g. Insurance coverages in the minimum amounts set forth herein shall not be 
construed to relieve GRANTEE for any liability, whether within, outside, or in excess of such 
coverage, and regardless of solvency or insolvency of the insurer that issues the coverage; 
nor shall it preclude the DISTRICT from taking such other actions as are available to it under 
any other provision of this Agreement or otherwise in law. 

 
h. Failure by GRANTEE or any sub-contractors hired by GRANTEE to maintain all 

such insurance in effect at all times required by this Agreement shall be a material breach of 
this Agreement by GRANTEE.  DISTRICT, at its sole option, may terminate this Agreement 
and obtain damages from GRANTEE resulting from said breach.  Alternatively, DISTRICT 
may purchase such required insurance coverage, and without further notice to GRANTEE, 
DISTRICT shall deduct from sums due to GRANTEE any premiums and associated costs 
advanced or paid by DISTRICT for such insurance. If the balance of monies obligated to 
GRANTEE pursuant to this Agreement is insufficient to reimburse DISTRICT for the 
premiums and any associated costs, GRANTEE agrees to reimburse DISTRICT for the 
premiums and pay for all costs associated with the purchase of said insurance.  Any failure 
by DISTRICT to take this alternative action shall not relieve GRANTEE of its obligation to 
obtain and maintain the insurance coverages required by this Agreement. 
 
12. Termination. 
 

a. Breach of Agreement - The DISTRICT may immediately suspend or terminate 
this Agreement, in whole or in part, where in the determination of the DISTRICT, 
CONTRACTOR has: 

 
(1) Illegally or improperly used funds; 
(2) Failed to comply with any term of this Agreement; 
(3) Submitted to the DISTRICT a substantially incorrect or incomplete report; 

or 
(4) Improperly performed services. 
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In no event shall any payment by the DISTRICT constitute a waiver by the DISTRICT of any 
breach of this Agreement or any default, which may then exist on the part of the GRANTEE.  
Neither shall such payment impair or prejudice any remedy available to the DISTRICT with 
respect to the breach or default.  The DISTRICT shall have the right to demand of the 
GRANTEE the repayment to the DISTRICT of any funds disbursed to the GRANTEE under 
this Agreement which in the judgment of the DISTRICT were not expended in accordance 
with the terms of this Agreement.  The GRANTEE shall promptly refund any such funds upon 
demand.  In addition to immediate suspension or termination, DISTRICT may impose any 
other remedies available at law, in equity, or otherwise specified in this Agreement. 

 
b. Without Cause - DISTRICT may terminate this Agreement at any time upon 

giving GRANTEE at least thirty (30) days’ advance written notice of its intention to terminate.  
In such case, the GRANTEE shall, subject to Section 3, be paid for all actual costs incurred 
up to the time of the termination.   

 
c. Early Termination – Provisions of this Agreement may be terminated prior to 

completion of the term if vehicle becomes inoperable through mechanical failure of 
components or systems directly related to the use of the vehicle, and such failure is not 
caused by GRANTEE’s negligence, misuse, or malfeasance.  GRANTEE shall submit written 
documentation supporting any basis for early termination for the approval of DISTRICT.  
 

d. Reimbursement for Early Termination - GRANTEE is obligated to maintain and 
operate equipment for three (3) consecutive years.  Should GRANTEE desire to terminate 
this Agreement prior to the end date for reasons other than those stated in subparagraph c. 
above, GRANTEE shall reimburse DISTRICT for a prorated share of the funds provided 
under this Agreement. 
 

e. The prorated share for which GRANTEE shall be liable shall be 100% if the 
termination occurs within the first year of the three (3) year reporting period; 60% if 
termination occurs between years one (1) and two (2); 30% between years two (2) and three 
(3).  The reimbursable amount shall be paid to DISTRICT within sixty (60) days of the 
termination date. 
 
13. Notices.  All notices required or provided for in this Agreement shall be provided to the 
Parties at the following addresses, by personal delivery or deposit in the U.S. Mail, postage 
prepaid, registered or certified mail, addressed as specified below.  Notices delivered 
personally shall be deemed received upon receipt; mailed or expressed notices shall be 
deemed received five (5) days after deposit.  A Party may change the address to which 
notice is to be given by giving notice as provided above. 
 

To DISTRICT To GRANTEE 
 
Gary Ray, Jr., APCO Tracy Cartwright 
Eastern Kern Air Pollution Control Dist. 18518 Pellisier Road 
2700 M Street, Suite 302 Tehachapi, CA 93561 
Bakersfield, CA  93301 
 

Nothing in this Agreement shall be construed to prevent or render ineffective delivery of 
notices required or permitted under this Agreement by personal service.  
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14. Conflict of Interest.  The Parties to this Agreement have read and are aware of the 
provisions of Section 1090 et seq. and Section 87100 et seq. of the Government Code 
relating to conflict of interest of public officers and employees.  GRANTEE agrees that they 
are unaware of any financial or economic interest of any public officer or employee of the 
DISTRICT relating to this Agreement.  It is further understood and agreed that if such a 
financial interest does exist at the inception of this Agreement, the DISTRICT may 
immediately terminate this Agreement by giving written notice thereof.  GRANTEE shall 
comply with the requirements of Government Code section 87100 et seq. during the term of 
this Agreement. 
 
15. Sole Agreement.  This document contains the entire agreement of the Parties relating 
to the services, rights, obligations, and covenants contained herein and assumed by the 
Parties respectively.  No inducements, representations, or promises have been made, other 
than those recited in this Agreement.  No oral promise, modification, change, or inducement 
shall be effective or given any force or effect. 
 
16. Authority to Bind DISTRICT.  It is understood that GRANTEE, in GRANTEE’s 
performance of any and all duties under this Agreement, except as otherwise provided in this 
Agreement, has no authority to bind DISTRICT to any agreements or undertakings. 
 
17. Modifications of Agreement.  This Agreement may be modified in writing only, 
signed by the Parties in interest at the time of the modification. 
 
18. Nonwaiver.  No covenant or condition of this Agreement can be waived except by the 
written consent of DISTRICT.  Forbearance or indulgence by DISTRICT in any regard 
whatsoever shall not constitute a waiver of the covenant or condition to be performed by 
GRANTEE.  DISTRICT shall be entitled to invoke any remedy available to DISTRICT under 
this Agreement or by law or in equity despite said forbearance or indulgence. 
 
19. Choice of Law/Venue.  The Parties hereto agree that the provisions of this 
Agreement will be construed pursuant to the laws of the State of California.  This Agreement 
has been entered into and is to be performed in the County of Kern.  Accordingly, the Parties 
agree that the venue of any action relating to this Agreement shall be in the County of Kern. 
 
20. Confidentiality.  GRANTEE shall not, without the written consent of the DISTRICT, 
communicate confidential information, designated in writing or identified in this Agreement as 
such, to any third party and shall protect such information from inadvertent disclosure to any 
third party in the same manner that they protect their own confidential information, unless 
such disclosure is required in response to a validly issued subpoena or other process of law. 
The provisions of this paragraph shall survive the termination of this Agreement. 
 
21. Enforcement of Remedies.  No right or remedy herein conferred on or reserved to 
DISTRICT is exclusive of any other right or remedy herein or by law or equity provided or 
permitted, but each shall be cumulative of every other right or remedy given hereunder or 
now or hereafter existing by law or in equity or by statute or otherwise, and may be enforced 
concurrently or from time to time. 
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22. Severability.  Should any part, term, portion, or provision of this Agreement be 
decided finally to be in conflict with any law of the United States or the State of California, or 
otherwise be unenforceable or ineffectual, the validity of the remaining parts, terms, portions, 
or provisions shall be deemed severable and shall not be affected thereby, provided such 
remaining portions or provisions can be construed in substance to constitute the agreement 
that the Parties intended to enter into in the first instance. 
 
23. Compliance with Law.  GRANTEE shall observe and comply with all applicable local, 
state, and federal laws, ordinances, rules, and regulations now in effect or hereafter enacted, 
each of which are hereby made a part hereof and incorporated herein by reference. 
 
24. Captions and Interpretation.  Paragraph headings in this Agreement are used solely 
for convenience, and shall be wholly disregarded in the construction of this Agreement.  No 
provisions of this Agreement shall be interpreted for or against a Party because that Party or 
its legal representative drafted such provision, and this Agreement shall be construed as if 
jointly prepared by the Parties. 
 
25. Time of Essence.  Time is hereby expressly declared to be of the essence of this 
Agreement and of each and every provision hereof, and each such provision is hereby made 
and declared to be a material, necessary, and essential part of this Agreement. 
 
26. Counterparts.  This Agreement may be executed simultaneously in any number of 
counterparts, each of which shall be deemed an original but all of which together shall 
constitute one and the same instrument. 
 
27. Nondiscrimination.  Neither GRANTEE, nor any officer, agent, employee, servant, or 
subcontractor of GRANTEE, shall discriminate in the treatment or employment of any 
individual or groups of individuals on the grounds of race, color, religion, national origin, age, 
or sex, either directly, indirectly, or through contractual or other arrangements. 
 
28. Non-Collusion Covenant.  GRANTEE represents and agrees that it has in no way 
entered into any contingent fee arrangement with any firm or person concerning the obtaining 
of this Agreement with DISTRICT.  GRANTEE has received from DISTRICT no incentive or 
special payments, nor considerations not related to the provision of services under this 
Agreement. 
 
29. Political Activity and Lobbying Prohibited.  None of the funds, materials, property, 
or services provided under this Agreement shall be used for any political activity, or to further 
the election or defeat of any candidate for public office contrary to federal or state laws, 
statutes, regulations, rules, or guidelines.  In addition, none of the funds provided under this 
Agreement shall be used for publicity, lobbying, or propaganda purposes designed to support  
or defeat legislation before the Congress of the United States of America or the Legislature of 
the State of California. 
 
30. No Third Party Rights.  Other than as expressly set forth herein, this Agreement will 
not be deemed to provide third parties with any remedy, claim, right of action, or other right. 
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31. Compliance with IRCA.  GRANTEE acknowledges that GRANTEE, and all 
subcontractors hired by GRANTEE to perform services under this Agreement, are aware of 
and understand the Immigration Reform and Control Act (IRCA).  GRANTEE is and shall 
remain in compliance with the IRCA and shall ensure that any subcontractors hired by 
GRANTEE to perform services under this Agreement are in compliance with IRCA.  In 
addition, GRANTEE agrees to indemnify, defend, and hold harmless DISTRICT, its agents, 
officers, and employees, from any liability, damages, or causes of action arising out of or 
relating to any claims that GRANTEE’s employees, or the employees of any subcontractor 
hired by GRANTEE, are not authorized to work in the United States for GRANTEE or its 
subcontractor and/or any other claims based upon alleged IRCA violations committed by 
GRANTEE or GRANTEE’s subcontractor(s). 
 
 

Remainder of Page Intentionally Left Blank 
  



11 of 12 

32. Signature Authority.  Each Party has full power and authority to enter into and 
perform this Agreement, and the person signing this Agreement on behalf of each Party has 
been properly authorized and empowered to enter into this Agreement. 
 

IN WITNESS TO WHICH, each Party to this Agreement has signed this Agreement 
upon the date indicated, and agrees, for itself, its employees, officers, partners, and 
successors, to be fully bound by all terms and conditions of this Agreement. 

EASTERN KERN AIR POLLUTION 
CONTROL DISTRICT 

 
 
 
By        

Chairman, District Board 
“DISTRICT” 

 
 
 

TRACY CARTWRIGHT 
 
 
 
By        

Tracy Cartwright  
"GRANTEE" 

 

APPROVED AS TO CONTENT: 
Air Pollution Control District 

 
 
 
By        

Gary Ray, Jr., APCO 
 
 
 

APPROVED AS TO FORM: 
Agency Attorney 

 
 
 
By        

Attorney 
 

APPROVED AS TO FORM: 
Office of the County Counsel 

 
 
 
By        

Phillip Hall, Deputy   

 



12 of 12 

EXHIBIT A 
 

AGREEMENT No. 11-003-2024 
 
 
Project Location:    Equipment is located and primarily used in Tehachapi, CA. 
 
 
Description of Project:    DISTRICT will provide Carl Moyer funds to replace a 1979, diesel-
fueled, Tier 0, Kubota tractor, VIN 11062, used exclusively for ranching and farming activities, 
with a new Certified Tier IV, tractor. 
 
 
Project Implementation Schedule:    Old equipment shall be replaced by November 13, 
2025.  
 
 
Allowable Expenditure:    DISTRICT will pay up to a maximum of $31,228.00 of the eligible 
costs, not to exceed 80% of the total project cost associated with replacing the 1979, Kubota 
tractor as identified in the Description of Project above. 
 
 
GRANTEE is responsible for any project costs exceeding the maximum DISTRICT costs 
specified above.   
 
 
Equipment and Recordkeeping Requirements: 

1. GRANTEE shall notify DISTRICT upon receipt of new equipment. 
2. GRANTEE shall destroy replaced (old) equipment in accordance with Section 5, 

Destruction of Replaced Equipment prior to reimbursement. 
3. DISTRICT shall conduct inspection to verify operation of new equipment and 

destruction of old equipment prior to reimbursement. 
4. GRANTEE shall maintain and operate new equipment for at least three (3) 

consecutive years. 
5. GRANTEE shall report annual hours of operation to DISTRICT by January 31 of each 

year in accordance with Section 7, Reporting Requirements.  
6. DISTRICT staff shall have rite-of-passage for periodic inspections. 
















